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Dear Ms. Searcy:

Oon behalf of Encore Media Corporation, enclosed are an
original and nine copies of its Petition for Reconsideration and
Clarification in the above-~captioned proceeding.

Should additional information be necessary in connection
with this matter, please communicate with this office.

Very truly yours,
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s E. Meyers
ounsel for
ENCORE MEDIA CORPORATION
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Before the
Federal Communications Commission 2, ,
Washington, D.C. 20554 B0 93
In the Matter of “%Hﬁgfﬁ §

Implementation of Sections of

the Cable Television Consumer

Protection and Competition Act
of 1992

Nt Vgt st Nt st Vst it

Rate Regulation
To: The Commission
PETITION FOR RECONSIDERATION AND CLARIFICATION

Encore Media Corporation (YEncore Corp.") through
undersigned counsel and pursuant to Section 1.429 of the Federal
Communications Commission's ("Commission" or "FCC") rules (47
C.F.R. §1.429), petitions the Commission for reconsideration and
clarification of its cable rate regulation Report and Order in
MM Docket 92-266 (FCC 93-177 released May 3, 1993) ("Report and
Order").! Encore Corp. is the owner of the video programming
service ENCORE which is almost always offered over cable
television systems to subscribers both on a stand-alone premium
(per channel) basis and as part of a package of per channel
offerings or as part of a cable programming service tier. ENCORE
has been offered as a "premium" video programming service since
its 1991 inauguration. Encore Corp., a commenter in the
rulemaking proceeding, is an interested person with standing to
hereby petition.

I. The Commission S8hould Allow Cable Operators Flexibility to
Apply Permitted Per Channel Rates Across Cable Programming
0

'58 Fed. Reg. 29736 (May 21, 1993).
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A. The Legislative Ristory Reflects a Congressional
Desire For unbundliag of Programming to Give Consumers
More Options., and Bite-Sized Tiers Achieve that Goal
A primary policy of the 1992 Cable Act ("Cable Act" or
YAct"), as stated by the Senate, is to ensure that cable
operators continue to expand the programs offered over their
cable systems in an effort to give subscribers more choices and
to foster competition.? Congress indicated that operators'
unbundling video programming services, from regulated tiers to
per channel, per program offerings, was a significant step in
this direction.? Moreover, the Act's rate regulation
provisions, which pronounce video programming services offered
on a per channel, per program basis as un-regulated, is clear
indication that Congress wants the cable industry to move
towards a la carte offerings.* "Bite Size" tiers (3-6 channels)
for around $4.00 instead of 20-channel tiers is a natural
interim step toward a la carte offerings.

B. The Industry Trend Toward Offering Bite-8ised

As the Senate recognized, "only about one quarter of all
cable systems are addressable, having the technology" to go a la
carte in the near future.’ As it will take time for most of the

industry to become substantially a la carte, the current

2cable Act, §2(b)(3): Conference Report, p. 58. The
Conferees adopted the Senate Statement of Policy.

’E.d., Senate Report, p. 77.
‘sec. 543(b),(c), (1) (2); House Report, p. 79.

’senate Report, p. 77.






in high quality, services which often have a higher cost
particularly those like ENCORE, which do not receive advertising

revenues and thus require a higher license fee to the cable

operator.

Through the Report & Order's benchmark discussion, we
believe that the Commission was sympathetic to the fact that all

programming is not the same, but did not wish to delve into
content regulation. However, in an effort to strike a balance
between the desire for a non-confiscatory rate regulation,
administrative simplicity and the dis-incentive to operators to
strip programming from basic service tier, the Commission, in
its Report & Order, chose a universal benchmark for both the
basic service tier and for cable programming service. Encore
Corp. fully accepts the Commission's universal benchmark as an
administratively sound method of determining maximum permissible
per channel rates ("PERCH Rate"). However, by arbitrarily
requiring operators to mechanically apply the resulting PERCH
Rate uniformly across all CPS tiers, we believe that the
Commission's benchmark train, which heads in the right
direction, takes a critical detour which is likely to derail the
underpinnings of the uniform-application approach.

D. Uniform Application Approach has Several
Unintended Negative Effects

Commission Form 393 (Worksheet #1), which is the operator's
initial form for calculation of his PERCH Rate uses "Weighted
Averaging". According to the instructions for Worksheet One, a
cable operator must determine the PERCH Rate for his system by
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weighting the per channel rate for each tier "according to the
number of subscribers to that tier." FCC Public Notice, Revised
FCC Form 393: Part II (May 19, 1993). Resultingly, more
expensive PERCH Rate CPS tiers which generally are subscribed
with less penetration than lower PERCH Rate tiers are weighted
less in deriving the average PERCH Rate for the whole systen.
By this method the Commission equitably allows operators to
account for more expensive programming. However, after the
operator uses this benchmark rate to determine his PERCH Rate,
the Commission requires him to disregard the concept of weighted
averages used up to this point, and to mechanically apply his
PERCH Rate uniformly across all tiers.?

1. Chilling Effect on Trend Towards

Offering Bite-gized Tiers

A uniform PERCH Rate application ("tier-neutral") approach
has the unintended effect of chilling operators incentive toward
offering bite-sized tiers. For example, an operator with a BST
of 20 channels, at $10.00 (100% penetration); a CPS1 of 20
channels, at $11.00 (90% penetration) and a CPS2 of five
channels, at $5.00 (30% penetration) would have no incentive
under the tier-neutral approach to retain the separate CPS2
tier. He would do better to combine the CPS1 and CPS2 tiers and
increase the overall rate. This would result in 90% of the
subscribers (j.e., the current CPS1 subscriber universe)

receiving a price increase for services they may not want (ji.e.,

8see Report & Order at para. 215, fn. 541.
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tiers does not exceed the PERCH Rate. In this manner, a cable
operator may reduce one regulated service tier rate (e.d., CPS1)
to a level below the maximum permitted rate for that tier and
apply the difference (i.e., the amount saved to the subscriber)
to a different regulated service tier (e.g., CPS2). Being able
to borrow from the PERCH Rate on one tier to support the cost of
more expensive programming on another tier will allow cable
operators flexibility in sizing and programming their regulated
CPS tiers, as well as the ability and incentive to arrange rates
in a manner which eliminates the unintended cross-tier
subsidies.
1. Weighted Averages Allow Operators

Different CPS tier rates would have a pro-subscriber
effect. Savings from larger tiers of cable programming service
may be applied to smaller tiers of cable programming service
which contain higher priced/value programming. Consumers would
be able to purchase each level of service for a price that more
closely approximates the cost of the respective service tier.
Lower cost CPS tiers would be entitled to lower rates whereas
higher cost CPS tiers would merely be priced more in line with
the value of their service. As we recognize that the Commission
has no desire to regulate content nor to categorize services
based on their purported economic value, Encore Corp. notes that
this approach does not require any FCC characterization of

programming, but rather merely puts such necessary flexibility



in the hands of those best able to make such determinations, the

cable operators.

2. VWeighted Averagiag Will Mot Incent

The Commission states in its Report & Order an intent to

*avoid creating incentives that could reduce the number of
services on the basic tier." Report & Order, at para. 197. As
Encore Corp. is requesting only that operators be allowed to
apply Weighted Averages across CPS tiers, and because operators
must continue to apply a strict PERCH Rate to the BST, there is
no incentive under a weighted average approach to strip channels
from BST. Moreover, cable operators that utilize weighted
average PERCH Rates accept the risk that lower tier subscribers
whose rates are reduced may not choose to take higher tiers
whose rates are correspondingly increased.

3. Weighted Averaging is Administratively
Unocomplicated and should be Permitted Without

The weighted averaging approach Encore Corp. recommends
involves merely permitting the cable operator to adjust its
PERCH Rate Worksheet 1: Line 600 from channel to channel across
CPS tiers so long as the total rate for regulated services is
the same as the cable operator would be required to charge under
the Commission's tier-neutral approach. In addition to
fulfilling the Act's programming goals, this additional
flexibility will lessen need for cable operators to undertake
costly and administratively cumbersome cost of service showings.
II. The Commission Should Clarify That Per Channel, Per Program

8



Sexvices May be Packaged With Rguipment

Both the statutory and regulatory language are clear that
per channel, per program offerings ("PCPP") are unregulated.
The Commission's regulations also are clear that equipment, used
to receive basic service, must be unbundled and priced at actual
cost. Neither the statute nor the Report & Order precisely
define "unbundled." We interpret the term "unbundled" with
respect to equipment to mean that equipment must always be
available to subscribers on a stand alone, regulated and priced
at cost, basis, consistent with Section 76.923 of the
regulations.

For marketing and promotional purposes, cable operators may
wish to package unregulated PCPP service offerings (such as
ENCORE) with equipment for added value. We believe the
attribution of an allocated equipment charge within the package
is moot since the PCPP rate is not subject to regulation.
Accordingly, Encore Corp. seeks clarification that programming
offered on a PCPP basis may be marketed and offered with various
equipment (e.g., remotes, converters, etc.) in an unregulated
discounted package, so long as the respective equipment is also
available on an unbundled, and requlated, basis consistent with
the requlations. Specifically we seek clarification that such
offerings are allowed under two scenarios: First, where a PCPP
service is available only packaged with certain equipment,
although the equipment is available on an unbundled, at cost,

regulated basis; Second, where a PCPP service is packaged with



equipment, but each package component is available individually
and the package price is equal or less than the sum of the
package component prices.
III. Comnclusion

In light of the above, Encore Corp. requests that the
Commission take the following actions. First, we request that
the Commission reconsider its rate regulation Report & Order to
allow cable operators the option of applying the maximum
permitted per channel rate, derived from FCC Form 393: line 600,
across all CPS tiers on a "Weighted Average" basis, so long as
the total rate for regulated services does not exceed the
permitted rate per channel. Correspondingly, we ask that the
Commission, in granting such reconsideration, make clear that
rate adjustments made on the weighted average basis do not
require government approval. Second, we request that the
Commission clarify that its Report & Order allows programming
offered on a per channel or per program basis to be packaged
with equipment on an unregulated basis, so long as the equipment
is available on an unbundled, regulated, at cost basis.

Respectfully submitted,
ENCORE MEDIA CORPORATION

oy Sk

Yv e R. Bennett
Director of Business Affairs

BARAFF, KOERNER, OLENDER and General Counsel
& HOCHBERG, P.C.
5335 Wisconsin Ave., #300
Washington, D.C. 20015 By % Nleg pte~
(202) 686-3200 Jafdes E. Meyers?
Attorney
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MARKETING

Tier-ful Surprise

Some operators say Encore helping to drive program packages

BY K.C. NzrL

ncore — which was launched in
1991 as the “glue” that would hold
pay TV packages together — is tak-
hgmoﬂmtwklnmepost-mmhm
erx: basgic cable tiers.
“We think the future is best sulted for
ters and we can help operators with new
services and help drive sales. For those

people who are going to add new services,
they’nprobnblydohindem said vice
of Warren Zefler.

. began

1 to sell a fouraetwork tler that includes
Encore for $2.95. In two days, the tier had
a 10.5-percent penetration rate, thanks
largely to Encore’s according to
Donald Charlebois, the sales marketing
manager at the Continental-owned sys-
temn which counts 12,600 customers.

- “Encore is definitely the main appeal

of the der,” he sald.
Likewise, in North Adams, Mass.,

Berkshire Cablevision — an Adelphu

package
vices for §5.50 a month: the sell-in rate
wtrnds at 40 percent.

. ;I;; EChge of our tler is Enco.rlce,;
ai p, the system’s regional
manager, “We used to have Discovery in
the der, but moved it down to the tier be-
low it and we needed something that
would draw people to this der. Encore
was that draw.”

Berkshire Cablevision offers three
tiers of service: -

M A broadcast basic package of 17 off
air signals for §9.95.

®» An “economy basic™ package of an-
other 13 satellite-delivered networks, in-
cluding The Discovery Channel and The
Learning Channet. plus the broadcast sig-
nals for $19.95.

& The “standard” tier which offers En.
core, VH-1, The Famijly Channel. Nostal-
gia Network, Counery Music Television,
Bravo and E! Entertainment Television
for §5.50 2 month. Customers subscrib-
ing to the standard der glso receive a re-
mote conuol and access to pay-per-view.

Rup, noting that ters have been in place

since his system was rebuilt last summer,
said Berkshire may add the Sci-Fi Channel
to the Encore package later this year.

Just under half the customers who
have been offered the smndard tier have
taken it, according to Rup. The only mar-
keting effort has been a door-to-door
sales campaign in areas that have been
rebuilt and can receive the tier, he added.

So far, about three-quarters of Berk-
shire’s 13,500 customers have been of
fered the new tier featuring Eacore.

Across the state in Attleboro, [nland
Cable created a four-tier set-up March 1.
The broadcast basic package — which no
one has subscribed to solely, according to
Charlebois — includes five broadcast ser-
vices, QVC, Home Shopping Network, 2
locally produced news channe! and munic-
ipel and school channels for $8 a month.

Basic service

Full cable service is a 30-channel,
$18.40 package that includes the broad-
cast basic service, some Boston off-air
stations, The Family Channel, Nick-
elodeon, Arts & Entertainment, Headline
News, CNBC, The Weather Channel, The
Nashville Network and C-SPAN services,
among others.

For §20.25, customers receive the first
two tiers, plus another 10 satellite-deliv-
ered networks, including CNN, MTV and
New England News Channel.

The last tier, which consumers aren’t
required to buy through to receive, costs

PAGE 47

$2.95 and includes the system'’s newly
lasunched services: Encore, Cartoon Net-
work, Sci-Fi Channel and Court Television.

After the tier had been available for
two days, Charlebois said Inland had

“many people calling up and asking for
the ‘Encore

Rup said the ter has helped drive
sales. even though he'd like to see a big
ger customer buy-in rate: “We have a
wide range of demographics here, from
affluent customers to very depressed ar-
eas. We've tried to appeal to everyone
and tering helps.”

So far, the system has oaly marketed
the tier door to door, but plans to broaden
its uleseftomwhenmerebuﬂdhdou
However, he’s not expecting to add big
numbers in an economy that's still soft.

Charlebois expects Encore to hit a 30-
percent penetration rate by year'’s ud,
even though Attleboro is grappling with
the same economic problems North
Adams is. StIl, he said the system wants
to capitalize on the fact that its customers
like the idea of paying for only what they
want to watch.

“When we started the tiers, we did
two questionnaires asking them whether
they supported the idea of separate tiers,”
he said. “We had considered adding theee
networks (Encore, Cartoon, Court TV
and Sci-Fi Channel) to the $20.25 tier and
raise rates.

"But we received an overwhelming
‘yas' to the ides of another tier.”
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, Memphis
er Wiring

OMON .

his City Council has issued a
femphis Cablevision, a Time
re the 22 Memphis Housing
g8,

= when Cablevision is asking
inchise agreement, which ex-
-ants a five-yesr option to re-

ty requires it to wire 100 per-
s Cablevision the right to ex-
be uneconomical to provide

NEWCH
INTRO

By ROD GRANGER

ewChannels Corp. 1ast week introduced
TTV, an original tiering structure com-
prised of newer basic services, into two
of its upstate New York systems. in Syra-
cuse and Binghamton.

Launched Oct. 8, TTV — or Tier Television -~
may e¢ventually be

NELS
ESTTV

TV and Sci-Fi.

NewChannels launched its first tier — containing
primarily regional sports networks and American
Movie Classics — “years ago,” Kirkwood said, call-
ing it a “remote tier.”

The company is now “working backwards.” he
said. in that NewChannels® original tier has been re-

named TTV1, while the

current tier is TTV2.
Plans are in place to
launch TTV3 sometime

rolled out to other

newal of Cablevision's fran- NewCl I y

ling the MHA units. He also . ’
o depending on its per-
d Cablevision should proceed 3

ey oy suge | TR N O i 1993, aithough what










" Basic Nets Position Themselves for PPV

By KIM MITCHFLL
frethor they ar positioning

per-view product, basic cable net-
works are eagerly looking 3t the
antagory as 3 way 1o diversify,

In 3 nutshell. me;mm

CcMegary:

Bravo will seek 10 take an active
role in PPV programming in the
future, 3tad Charfotte Van Dorcn,
assistant dirscior of acquisitions for
Bravo, She added thut NBC and
Cablevision Sysicme Coep.’s 10-
year PPV deal with New York's
mmeaw
riety of promotional snd programe
ming opportunities for Bravo to
cmbarh, on the PPV «ide.

Brave will air NBC amd Catle-
vision's Seplember PPV speciat

from the Miet i its entirety, Van i

Doven i, "There are 20me very
interesting opporuniies for a besic
channef to be involved with PPV

MTV: Music Television thinkx

<0 100, The network is teking the

PPV plunge in 2 big way on June
6_ wien ic und Polygram Diversi-

fied Entertainment ¢o-sponsara

Cums N Roser concert. The three-

houe $24,95 concert, prexenied
from Panis will mark the netwerk’s |

first fory as u PPV progoammer,
MTV will provide promotional
support for the NeTwork, by high-

lighting the band’s videos, and |

twough on-sit advertising and pro-
motion by Vis. The network is

Tooking for “well over a I peroent |

buy-rate,” s3id Sar Levinson, ex-
ecutive vice president of MTV,

If the concert is a succets. the
network is likely to pursue mong
sush ventures, “Wi'd ke W o6 it
on a regular basie.” <he said,

ONBC plans 1o launch its first
foray wmo PPV in 1993, Nd sur-
prisinply. the plumed topic is fi-
nanciat and the tonc wstructional.
The evem will be simed at the
more snphisticatod invesor sd &3
a resalt. peicing 3¢ likely to be on
the high end, seig CNBC president
Al Barber,

"We are clearly positioned 10 :

make on event nd make i
happen successtally,” said Barber.
wha added that he would like to

et the network groduoce four such |

events per yeur. perhade cO-4pon-
sored. These events could range °

Trovm the: hasics 10 the most sophis-
B which slccady hax offcred
setmiinans antd honw vidonk on such

fopics, see< PPV ax 3 naturd cxien-

sion of its. position. Barder said.
The Nashville Network alse is

CInung an eye toward PPV, “We

think there in a warker, aibeit 3

wmall onc. for country mutic,” said
Lioyd Wemer. sen;or vice presi-
dent of sales and marketing for
Group W Satellite Communics-
tione, the network's markewes and
distriburar.

With countty music sizeling
acToS the CMIT. competition from
Broadeast networks sach as NBC
~ which reportedly paid singer
Garth Brooks $1 miltion for his re-

mmwﬂ—-m»

of cowcery seles.

1t won't be a multimiltion {dol-
lar} business for us.” Werner said.
“But | think that if anyone's gaing
0 supply country masic on 2 PPV

heaix, it should be ox.”
Netwarks was on¢ of

Other networks do not ples ¥
enter the PPV srons as pragran-
mars, bt will senk 1o tie progeam-
ming into PPV events.

Far example, E! Ententainmen
Television recently positionsd
spisode of Extreme Closewp %
soawthing cable opersion coald
schoduic alongside The Judds™ Des

ber {991 PPV concert. winch

was produced by Showtime, Bt

)
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ONLY ONE PPV NETWORK
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ONE CALL GETS ITALL
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